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内 容 摘 要 
 











第 42 条和第 43 条规定了卖方承担知识产权权利担保责任的具体内容。其中公约
第 42 条主要规定了卖方的责任限制和免责事由；而第 43 条则规定了卖方承担责
任的前提条件——买方的通知义务。 
第三章在第二章解读《联合国国际货物销售合同公约》第 42 条内容的基础









































In the international sale of goods, the seller often assumes the warranty for 
intellectual property rights. United Nations Convention on Contracts for International 
Sale of Goods（It is called CISG for short.）also contains provisions of seller’s 
warranty for intellectual property rights. This article mostly researches on the seller’s 
warranty for intellectual property rights in CISG. On the basis of analysis and construe 
of seller’s warranty for intellectual property rights in CISG, the writer gives the 
suggestions about making CISG well improved and perfect by correcting the faults of 
its provisions.  
Chapter 1 is the general of warranty of intellectual property rights. Firstly, the 
writer analyses the legal character, the legislative aim and purpose, and the basis of 
warranty of intellectual property rights. Secondly, the writer concludes the buyer’s 
remedies and the seller’s defense. 
Chapter 2 is made up by the explanation of the related contents of Article 42 in 
CISG. The seller’s warranty for intellectual property rights in CISG is specified in 
Article 42 and Article 43.Article 42 is about the restriction and exemption of seller’s 
warranty. Article 43 is about the precondition of seller’s warranty ,which is the 
buyer’s obligation to inform.  
Chapter 3 therefore induces the imperfection of Article 42 in CISG, based on the 
explanation in Chapter 2, and then discussed the improvement of Article 42 in CISG. 
The imperfection of Article 42 mainly reflects on the standard to estimate subjective 
state as well as the reason for exemption. So as to solving the above problems, the 
writer then gives suggestions about bringing in standard of investigated obligation and 
request of specific instruction as plan of improvement. 
Chapter 4 is about the adventure of warranty for intellectual property rights for 
Chinese foreign trade enterprises and suggestions about its prevention. The Chinese 
foreign trade enterprises are encountered with legal adventure and practical 
adventure，therefore this chapter then gives suggestions about prevention of the 
adventure of warranty for intellectual property rights in the Chinese export and import 














At the end, in the conclusion, the writer emphasizes that we should treat the 
seller’s warranty of intellectual property rights in CISG based on the principle of the 
balance of the parties’ rights and obligations. The writer hopes that the situation of 
rare application of Article 42 in CISG can be changed through the study of this article, 
and that CISG will play more and more important role in resolving the dispute 
involving seller’s warranty for intellectual property rights. 
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① 梁慧星在其《论出卖人的瑕疵担保责任》一文中曾提到，权利瑕疵担保起源于罗马法上的追夺担保制度，
权利瑕疵担保责任是罗马法上“任何人不得以大于自己的权利予人”原则的具体体现。 
②《德国民法典》于 1900 年发布后经过多次修改， 后一次修改为 1998 年。 
③《法国民法典》第 1626 条总括性地规定了追夺担保的主要内容：“买卖当时即无关于担保的任何约定，如
买受人被追夺买卖标的物的全部或一部，或标的物尚负有买卖当时未声明的负担时，出卖人依法当然对买
受人负有担保的义务。”法国民法典于 1804 年公布施行，经过多次修订，现在仍在法国施行。 
④ 英国 1979 年《货物买卖法》第 12 条第 1 款第 b 项规定：“除非货物的所有人或其他第三人对货物主张权
利被妨碍和提出索赔的情况是卖方在订立合同时已经告知买方或者买方已经知道，否则，买方享有对货物
安稳占有的权利。”英国 1979 年的《货物买卖法》是在对 1983 年《货物买卖法》进行修订的基础上形成的。
在 1994 年，英国又对 1979 年《货物买卖法》进行修订，形成了新版本的 1979 年《货物买卖法》，于 1995
年 1 月生效。 
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